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A G E N D A 
Fluvanna County Board of Zoning Appeals 

October 11, 2016 
Morris Room --County Administration Building 

7:30 PM 
 

I. Call to Order: Harold Morris, Chairman 
 

II. Approval of Minutes- May 10, 2016 
 

III. Public Hearings 
 
BZA 16:02 – James O. Toms: A request for a variance to Fluvanna 
County Code Sec.22-9-5(A) of the Zoning Ordinance to allow for the 
reduction of the minimum setback required from the public right-of-way 
from 50 feet to 13 feet, with respect to 0.944 acres of Tax Map 11, Section 
A, Parcel 42A. 
 

IV. Unfinished Business 
  

V. New Business 
 

VI. Adjourn 
 



  

  

FLUVANNA COUNTY BOARD OF ZONING APPEALS 
The Morris Room 

MINUTES OF MAY, 10TH 2016 
7:30 P.M. 

Members Present:    Mr. Harold Morris (Chairman) 
      Mr. Peter Von Keyserling (Vice‐Chairman) 
      Mr. Ed Zimmer 
      Mr. R. Easton Loving 
      Mrs. Carol Walker 
 
Staff Present:               James Newman, Planner 
                                       Deidre Creasy, Senior Program Support Assistant  
 
Members Absent:        Mr. Jason Stewart, Planning and Zoning Administrator/ (Secretary)  
       Mr. Frederick Payne, County Attorney                                                     
         
CALL TO ORDER: 
Planner James Newman called the Board of Zoning Appeals meeting of May 10, 2016 to order 
at 7:30 p.m. 
 
ELECTION OF OFFICERS: 
 
Planner, James Newman advised the Board of Zoning Appeal members that an election of officers was 
required before the start of the meeting. 
 
MOTION:  
 
Mr. Loving made a motion to return Harold Morris as Chairman of the Board of Zoning Appeals, 
seconded by Mr. Von Keyserling. The election of Chairman was carried with a vote of 4‐0‐0.  AYES:  
Walker, Loving, Von Keyserling, Zimmer.  NAYS:  None. ABSTAIN: None.  
 
Mr. Loving made a motion to return Peter Von Keyserling as Vice‐Chairman of the Board of Zoning 
Appeals, seconded by Mrs. Walker. The election of Vice‐Chairman was carried with a vote of 4‐0‐0.  
AYES:  Walker, Loving, Morris, Zimmer.  NAYS:  None. ABSTAIN: None.  
 
Mr. Morris made a motion to keep the Planning and Zoning administrator as Secretary to the Board of 
Zoning Appeals, seconded by Mrs. Walker. The election of Secretary was carried with a vote of 5‐0‐0.  
AYES:  Walker, Zimmer, Loving, Von Keyserling, Morris.  NAYS:  None. ABSTAIN: None.  

 
APPROVAL OF MINUTES:  
MOTION:  
Vice Chairman Von Keyserling made a motion to approve the minutes of the May 12, 2015 meeting as 
submitted. The motion was seconded by Mrs. Walker. The motion to approve was carried with a vote of 
4‐0‐1.  AYES: Walker, Loving, Von Keyserling, Morris.  NAYS:  None. ABSTAIN: Zimmer 

 
PUBLIC HEARING:    

  



  
  

  

BBZZAA  1166::0011  ––  AAnnttiioocchh  BBaappttiisstt  CChhuurrcchh::  AA  rreeqquueesstt  ffoorr  aa  vvaarriiaannccee  ttoo  FFlluuvvaannnnaa  CCoouunnttyy  CCooddee  SSeecc..33--
55--22,,  aanndd  SSeecc..  33--66--11  ooff  tthhee  JJaannuuaarryy  11,,  11997744  ZZoonniinngg  OOrrddiinnaannccee  ttoo  aallllooww  ffoorr  tthhee  rreedduuccttiioonn  ooff  tthhee  
mmiinniimmuumm  ssiiddee  yyaarrdd  bbuuiillddiinngg  sseettbbaacckk  ffrroomm  aa  ccoorrnneerr  lloott  sseettbbaacckk  rreeqquuiirreedd  ffrroomm  5500  ffeeeett  ttoo  2200  ffeeeett,,  ttoo  
aallllooww  ffoorr  tthhee  rreedduuccttiioonn  ooff  tthhee  sseettbbaacckk  ffrroomm  tthhee  cceenntteerr  lliinnee  ooff  aannyy  ssttrreeeett  ffrroomm  7755  ffeeeett  ttoo  5500  ffeeeett,,  aanndd  
ttoo  aallllooww  ffoorr  tthhee  rreedduuccttiioonn  ooff  tthhee  mmiinniimmuumm  rreeaarr  yyaarrdd  sseettbbaacckk  ffrroomm  5500  ffeeeett  ttoo  2222’’..66””  wwiitthh  rreessppeecctt  ttoo  
99..229955  aaccrreess  ooff  TTaaxx  MMaapp  2266,,  SSeeccttiioonn  AA,,  PPaarrcceell  1155..TThhee  aaffffeecctteedd  pprrooppeerrttyy  iiss  llooccaatteedd  iinn  tthhee  
CCuunnnniinngghhaamm  EElleeccttiioonn  DDiissttrriicctt  aatt  tthhee  iinntteerrsseeccttiioonn  ooff  SSttaattee  RRoouuttee  662200  ((RRoolllliinngg  RRooaadd  SSoouutthh)),,  aanndd  
SSttaattee  RRoouuttee  663377  ((AAnnttiioocchh  RRooaadd))..    TThhee  pprrooppeerrttyy  iiss  zzoonneedd  AA--11,,  AAggrriiccuullttuurraall,,  GGeenneerraall  aanndd  iiss  wwiitthhiinn  
tthhee  RRuurraall  PPrreesseerrvvaattiioonn  PPllaannnniinngg  AArreeaa..  
  

PPllaannnneerr  NNeewwmmaann  ccoonndduucctteedd  aa  bbrriieeff  pprreesseennttaattiioonn  aanndd  aaddddrreesssseedd  BBooaarrdd  

  

PPuubblliicc  HHeeaarriinngg  CCoommmmeennttss  

Chairman Morris  opened  the  floor  for  the  public  hearing  section  of  public  comments  and  gave  the 

applicant a chance to speak.  

Applicant: Declined to speak unless there were questions by the Board. 

Loving:  Inquired what  is  the  relationship  between  the  entity  that will manage  perpetual  care  at  the 

cemetery and the church? 

Applicant: Gave an explanation of church by‐laws and why the cemetery needs to be separated. 

Gary Clore: Interjected and give a brief history on how this variance became an issue for the church and 

cemetery. 

  

MOTION:  

Mr. Von Keyserling moved  to approve BZA 16:01 Antioch Baptist Church Mrs. Walker  seconded. The 

motion carried with a vote of 5‐0‐0. AYES: Morris, Von Keyserling, Walker, Loving & Zimmer NAYS: None 

ABSTAIN: None 

  
Unfinished Business: None 

 

New Business: None 

  
MOTION:  
MMrr..   LLoovviinngg   mmoovveedd   ttoo   aaddjjoouurrnn   tthhee   0055‐‐1100‐‐22001166   mmeeeettiinngg   aatt   77::4433   PP..MM..   aanndd   MMrr..   MMoorrrriiss   sseeccoonnddeedd..   TThhee  

mmoottiioonn  ccaarrrriieedd  wwiitthh  aa  vvoottee  ooff  55‐‐00‐‐00..  AAYYEESS::  MMoorrrriiss,,  VVoonn  KKeeyysseerrlliinngg,,  ZZiimmmmeerr,,  LLoovviinngg  &&  WWaallkkeerr  NNAAYYSS::  NNoonnee  

AABBSSTTAAIINN::  NNoonnee 

 
ADJOURNMENT: 
There being no further business, Chairman Morris adjourned the Board of Zoning Appeals 
meeting of May 10, 2016 at 7:43 p.m.   
 
Meeting recorded by Deidre Creasy.  
 
 

__________________________________ 
Chairman Harold Morris 

Fluvanna County Zoning Board of Appeals 
 



  
  

  

*Audio recordings of the minutes are available upon request* 



 
 
 
 
 
 

STAFF REPORT 
 

To: Board of Zoning Appeals     Staff: Brad Robinson 
Case Number: BZA 16:02      District: Palmyra 
Tax Map: 11, Section A, Parcel 42A               Date: October 11, 2016 
 
 
General Info:  The Board of Zoning Appeals is scheduled to hear this request at  

7:30 pm on Tuesday, October 11, 2016 in the Morris Room of the 
Fluvanna County Administration Building. 
 

Applicant:  James O. Toms / Papa Jim’s Soft Serve Treats 
 
Owner:  Deer Park Properties LLC 
 
Requested Action: A request for a variance to Fluvanna County Code Sec.22-9-5(A) 

of the Zoning Ordinance to allow for the reduction of the minimum 
setback required from the public right-of-way, from 50 feet to 13 
feet, with respect to 0.944 acres of Tax Map 11, Section A, Parcel 
42A. 

 
Code Section: Fluvanna County Code Sec.22-9-5(A) of the Zoning Ordinance 
 
Location: The affected property is located in the Palmyra Election District at 

19289 James Madison Highway (US Route 15), between the Troy 
Road (State Route 631) and Hunters Lodge Road (State Route 631) 
intersections. 
(Attachment B) 

 
Existing Zoning: B-1, Business, General 
 
Existing Land Use: Commercial 
 
Adjacent Land Use: Adjacent properties are zoned A-1, Agricultural, General and B-1, 

Business, General. 
 
Comprehensive Plan: Rural Residential Planning Area 
 
Zoning History:  None 



Analysis:  
 
The applicant is requesting a variance to reduce the minimum setback of an existing 
structure from the public right-of-way (US Route 15), from 50 feet to 13 feet. The 
variance would permit an open carport that functions as a pavilion for customer seating in 
front of “Papa Jim’s Soft Serve Treats” to remain in its current location. The subject 
property also contains another business, “Troy Market Deli & Bakery”, in the adjacent 
building at 19321 James Madison Highway; this business is not a part of this variance 
request. 
 
The applicant obtained a minor site plan approval (#SDP 11:03) in April 2011 to 
establish the subject business at its existing location, 19289 James Madison Highway. 
This approval included a 12’ x 24’ ice cream stand to be located 51.9’ from the public 
right-of-way (US Route 15) and an 18’ x 24’ carport for outdoor seating to be located to 
the rear of the ice cream stand. During development of the property, the carport was 
instead placed in front of the ice cream stand 13.7’ from the public right-of-way. 
(Attachment D) 
 
Sec. 22-9-5(A) of the Fluvanna County Zoning Ordinance states: 
 

“Buildings shall be located not less than fifty feet (50’) from any public right-of-
way. This shall be known as the “setback line”. All parking lots shall be located 
not less than twenty-five feet (25’) from any public right-of-way.” 

 
In July 2015, the applicant submitted a second minor site plan (#SDP 15:13) seeking 
approval to construct a 4’ x 12’ addition onto each side of the existing ice cream stand, as 
well as place a 12’ x 16’ shed to the rear (this shed is no longer proposed per latest 
conversation with the applicant). Due to the setback violation of the carport in front of the 
ice cream stand, this site plan has not been approved to date and the applicant was 
advised that a variance would be needed if he did not want to comply with the approved 
site plan. (Attachment E) 
 
This variance request was forwarded to VDOT for review and comment who stated the 
following: 
 

VDOT has a 66 ft. wide Right of Way at this location (33 ft. on either side of the 
center line of Rte. 15).  The timber railroad tie border along Rte. 15 and part of 
the gravel parking lot is encroaching into VDOT Right of Way.  The timber 
railroad tie border needs to be relocated outside of VDOT Right of Way and the 
portion of the gravel parking lot encroaching into VDOT’s Right of Way needs to 
be removed and the disturbed area restored in grass. 

 
 
As stated in Section 22-18-2(B) of the Fluvanna County Code, the Board of Zoning 
Appeals must consider certain statutory considerations when reviewing a variance 
request.  The Board may grant a variance if the evidence shows that the strict application 



of the terms of the ordinance would unreasonably restrict the utilization of the property or 
that the granting of the variance would alleviate a hardship due to a physical condition 
relating to the property or improvements thereon at the time of the effective date of the 
ordinance, and: 
 

i. the property interest for which the variance is being requested was acquired in 
good faith and any hardship was not created by the applicant for the variance; 

ii. the granting of the variance will not be of substantial detriment to adjacent 
property and nearby properties in the proximity of that geographical area; 

iii. the condition or situation of the property concerned is not of so general or 
recurring a nature as to make reasonably practicable the formulation of a general 
regulation to be adopted as an amendment to the ordinance; 

iv. the granting of the variance does not result in a use that is not otherwise permitted 
on such property or a change in the zoning classification of the property; and 

v. the relief or remedy sought by the variance application is not available through a 
special exception process or the process for modification of a zoning ordinance at 
the time of the filing of the variance application. 

 
The Board must make each of the above findings in order to grant a variance as required 
by the Code of Virginia. Approval of a variance that does not meet each finding would be 
unlawful. The Board may impose, as part of an approval, conditions regarding the 
location, character, and other features of the proposed structure or use as it may deem 
necessary in the public interest and may require a guarantee or bond to ensure that the 
conditions imposed are being and will continue to be complied with. 
 
After evaluation of the above factors, staff has the following comments:  

The property interest for which the variance is being requested was acquired in good 
faith and any hardship was not created by the applicant for the variance: 
 
The subject property has some constraints due to its size and location, however the 
hardship was self-imposed by the applicant by erecting the structure in a location not 
approved by the original site plan. Because of the adjacent A-1 zoning at the rear, a 
minimum 50’ setback is also required from this property line. Section 22-9-6 states “the 
minimum yard requirements for permitted uses adjoining or adjacent to a residential or 
agricultural district shall be fifty feet (50’).” The subject property has a depth of 
approximately 125’ from US Route 15, which leaves about 25’ of buildable area to work 
with after accounting for 50’ setbacks in the front and the rear. 
 
The granting of the variance will not be of substantial detriment to adjacent property 
and nearby properties in the proximity of that geographical area: 
 
Since most of the adjoining properties are zoned A-1 and are already developed with 
residential uses, the character of the area is anticipated to remain unchanged. The existing 
store (Troy Market) on this same property was built before zoning regulations and is 



located approximately 18’-20’ from the public right-of-way. The store is a legal 
nonconforming structure while the subject carport is an illegal nonconforming structure. 
 
A draft resolution is attached.  (Attachment F) 
 
Suggested Motion: 
 
I move to approve/deny/defer BZA 16:02, a request for a variance to Fluvanna County 
Code Sec.22-9-5(A) of the Zoning Ordinance to allow for the reduction of the minimum 
setback required from the public right-of-way, from 50 feet to 13 feet, with respect to 
0.944 acres of Tax Map 11, Section A, Parcel 42A. 
 
 
Attachments: 
A – Application and APOs 
B – Aerial Vicinity Map 
C – Zoning Map 
D – Site Development Plan #SDP 11:03 and correspondence 
E – Site Development Plan #SDP 15:13 and correspondence 
F – Draft Resolution 
 
Copy: 
Applicant:  James O. Toms, via email – papagym007@gmail.com  
Owner:       Deer Park Properties LLC, 10992 Richardson Road, Ashland, VA 23005 
                  File 
 

mailto:papagym007@gmail.com
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Memorandum 
 
 
 
 
 
 
 
 
 

DATE:            September 26, 2016 
 
RE:                 Board of Zoning Appeals APO Letter 

 
TO:                 Jason Stewart 

 
FROM:          Stephanie Keuther 

 
 
 
 
Please be advised the attached letter went out to the attached list of Adjacent Property 
Owners for the October 11, 2016 Board of Zoning Appeals Hearing. 
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132 Main Street 
P.O. Box 540 

Palmyra, VA 22963 
(434) 591-1910 

Fax (434) 591-1911 
www.fluvannacounty.org 

“Responsive & Responsible Government” 

COUNTY OF FLUVANNA 
 

NOTICE OF PUBLIC HEARING 
September 26, 2016 

 
«Owner» 
«Address» 
«City_State» «Zip_Code» 
TMP# «TMP» 
 
Re: Public Hearing on BZA 16:02 
 
Dear «Owner»: 
 
This letter is to notify you that the Fluvanna County Board of Zoning Appeals will hold a public hearing 
on the above referenced item as noted below: 
 
 Purpose: Board of Zoning Appeals Hearing 
 Day/Date: Tuesday, October 11, 2016 
 Time:  7:30 PM 
 Location: Morris Room, Fluvanna County Administration Building, Palmyra, VA 
 
The applicant or applicant’s representative will be present at the Board of Zoning Appeals meeting for a 
request for a variance that is described as follows: 
 
BZA 16:02 – Deer Park Properties LLC:  A request for a variance to Fluvanna County Code Sec.22-9-5(A) 
of the Zoning Ordinance to allow for the reduction of the minimum setback required from the public 
right-of-way from 50 feet to 13 feet, with respect to 0.944 acres of Tax Map 11, Section A, Parcel 42A. 
 
You are welcome to attend the Public hearing and you will have an opportunity to comment, if desired.  
The tentative agenda and staff report for this action is available for public review on the County website 
at: http://fluvannacounty.org/government/bza/agendasactionsminutes.  You can also view the report in 
the Fluvanna County Planning and Zoning Department during working hours (8:00 am – 5:00 pm, 
Monday through Friday). 
 
If you have any questions regarding this variance request or the Public Hearing, please contact me at 
434–591–1910. 
 
Sincerely, 
 

 
Jason Stewart 
Planning and Zoning Administrator 
 

http://fluvannacounty.org/government/bza/agendasactionsminutes
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BZA 16:02

TMP NAME ADDRESS CITY, STATE ZIP 
11A 17B Craig G. & Brenda M. Shiflett 19283 James Madison HWY Troy, VA 22974
11 A 44 Robert A & Barbara Ann Chambers 1133 Hunters Lodge Rd Troy, VA 22974
11A 42D David H. & Margaret J. Norford 19322 James Madison HWY Troy, VA 22974
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Tax Map 11 A 42A - Aerial

Source: Esri, DigitalGlobe, GeoEye, Earthstar Geographics, CNES/Airbus
DS, USDA, USGS, AEX, Getmapping, Aerogrid, IGN, IGP, swisstopo, and

October 5, 2016
0 0.015 0.030.0075 mi

0 0.03 0.060.015 km

1:1,128
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Tax Map 11 A 42A - Zoning

Source: Esri, DigitalGlobe, GeoEye, Earthstar Geographics, CNES/Airbus
DS, USDA, USGS, AEX, Getmapping, Aerogrid, IGN, IGP, swisstopo, and

October 5, 2016
0 0.035 0.070.0175 mi

0 0.06 0.120.03 km

1:2,257
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RESOLUTION APPROVING VARIANCE CASE NUMBER BZA 16:02 
 
BE IT RESOLVED BY THE BOARD OF ZONING APPEALS OF FLUVANNA 
COUNTY, VIRGINIA, that the strict terms of the Fluvanna County Zoning Ordinance be 
varied with respect to the property described as set forth in the application for case 
number BZA 16:02 in the following respects: 
 
A request for a variance to Fluvanna County Code Sec.22-9-5(A) of the Zoning 
Ordinance to allow for the reduction of the minimum setback required from the public 
right-of-way, from 50 feet to 13 feet, with respect to 0.944 acres of Tax Map 11, Section 
A, Parcel 42A. 
 
The Board, having considered the evidence presented to it as reflected in the record of 
this case, finding as facts that the strict application of the terms of the ordinance would 
unreasonably restrict the utilization of the property or that the granting of the variance 
would alleviate a hardship due to a physical condition relating to the property or 
improvements thereon at the time of the effective date of the ordinance, and: 
 

i. the property interest for which the variance is being requested was acquired in 
good faith and any hardship was not created by the applicant for the variance; 

ii. the granting of the variance will not be of substantial detriment to adjacent 
property and nearby properties in the proximity of that geographical area; 

iii. the condition or situation of the property concerned is not of so general or 
recurring a nature as to make reasonably practicable the formulation of a general 
regulation to be adopted as an amendment to the ordinance; 

iv. the granting of the variance does not result in a use that is not otherwise permitted 
on such property or a change in the zoning classification of the property; and 

v. the relief or remedy sought by the variance application is not available through a 
special exception process or the process for modification of a zoning ordinance at 
the time of the filing of the variance application. 

 
PROVIDED, HOWEVER, that the said variance be subject to the following 
conditions: 
_____________________________________________________________________
_____________________________________________________________________
_____________________________________________________________________ 
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